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LAY, Circuit Judge.

Rebecca Hoekstra is a fourteen-year-old Mnnesota public
school student who suffers from achondroplasia and a central
audi tory processing disfunction. These physical disabilities
qualify her for special education in her school district,
| ndependent School District No. 283 (the District). Rebecca, by
and t hrough her parents, John and Sandra Hoekstra (the Hoekstras),
filed suit in federal district court against the District asserting
(1) the District deliberately deprived Rebecca of a free
appropriate public education under the Individuals wth
Di sabilities Education Act, 20 U.S.C. 88 1400 et seq. (IDEA), thus
violating 42 U S.C. 8§ 1983, and (2) the District denied Rebecca
i ndependent access and use of a |ift elevator during part of the
1993-94 school vyear, in violation of the Americans wth



Di sabilities Act (ADA). The district court® granted the District's
summary judgnment notion on both clainms, holding the Hoekstras
"failed to produce any evidence sufficient to satisfy at |east one
essential element of either her § 1983 claim or her ADA claim”
Hoekstra v. Independent Sch. Dist. No. 283, 916 F. Supp. 941, 949
(D. Mnn. 1996). The Hoekstras appeal. W affirm

BACKGROUND

In Rebecca's fourth grade year,? the Hoekstras di sagreed with
her educational program The parties were unable to resolve their
di sputes, and in February 1994, the Hoekstras requested a due
process hearing to determ ne whether the District had provided
Rebecca with a free appropriate public education as guaranteed by
t he | DEA.

The hearing was hel d on ten non-consecutive days in March and
April 1994. The hearing officer (HO determ ned Rebecca's
educational program was procedurally flawed; nonetheless, it did
not rise to the level of a denial of a free appropriate public
education under the I DEA. The Hoekstras appeal ed t he HO s deci si on
to a hearing review officer (HRO, who reversed the HO finding an
| DEA violation. See In re Indep. Sch. Dist. No. 283, 22 |IDELR 47,
55 (M nn. Aug. 1, 1994). The HRO determined that to cure the
violation, the District nust, anong other things, provide Rebecca

with 108 hours of conpensatory tutoring. Neither party appeal ed
t he HRO deci si on.

Rebecca' s conpensatory tutoring began Novenber 9, 1994. The

'The Honorabl e Paul A. Magnuson, United States District Judge
for the District of M nnesota.

’I'n 1992, when Rebecca was in the third grade, the Hoekstras
di sagreed with the educational services the District provided her.
The Hoekstras and the District settled the di spute without a fornmal
adm ni strative hearing.
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District clainms it began searching for a tutor early in Septenber,
but experienced difficulty in finding someone to fill the position.
At the end of the academi c year, the District had provided 87 of
the 108 hours of tutoring to Rebecca. She received an additional
12.5 hours during the sunmer of 1995, and her parents refused the
District's offer to provide the remaining 8.5 hours.

Section 1983

The Hoekstras' 8§ 1983 claimasserts that the District's del ay
in providing Rebecca with tutoring constituted a deliberate
deprivation of her right to a free appropriate public education
under the IDEA. The district court determ ned the Hoekstras had
not met their burden of proving the District acted under any
official policy or custom when it delayed her tutoring. The
Hoekstras urge us to reverse this determ nation. |t appears to us,

however, that the Hoekstras cannot obtain noney damages for
Rebecca, and it is therefore unnecessary for us to reach the i ssues
underlying the 8§ 1983 claim

In their Conplaint, the Hoekstras cl ai mRebecca has "suffered
educationally from Defendants' actions" and requests that "the
Def endants be ordered to pay damages of no |ess than $50, 000. 00"
Compl . at 4. Since the district court filed its opinion, this
court clarified the | aw on danages avail able under the IDEA. In
Hei demann v. Rother, the plaintiff sought damages in a § 1983
action based on alleged violations of the | DEA 84 F.3d 1021,
1032-33 (8th Cir. 1996). This court, agreeing with Sixth Grcuit
precedent, held that "plaintiffs' clains based upon defendants’
al l eged violations of the |DEA may not be pursued in this § 1983
action because general and punitive danages for the types of
injuries alleged by plaintiffs are not avail able under the |IDEA. "
Id. at 1033; see Crocker v. Tennessee Secondary Sch. Athletic
Ass’'n, 980 F.2d 382, 386 (6th GCr. 1992) ("[We do not find case
authority interpreting the [IDEA] to allow an award of genera

damages for enotional injury or injury to adignitary interest.").
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Danages are the Hoekstras' only possible avenue to relief in
this case. First, the Hoekstras' Conplaint requests only damages.
Second, the facts as presented here preclude the possibility of
conpensatory services or reinbursenent for such services. The
District has provided Rebecca with all but 8.5 hours of tutoring,
and has offered to provide the renainder, an offer which the
Hoekstras rejected. Thus, the Hoekstras have refused the only
remedy allowed under the IDEA. Finally, the Hoekstras' attorney
conceded at oral argunent that Heidemann precluded relief in the
form of damages, and admitted she was bringing the claim "on
principle.” Under these circunstances, it is clear that we cannot
redress the Hoekstras' claim The Hoekstras have failed to state
a claimunder the IDEA, and thus have failed to state a cl ai munder
§ 1983. Therefore, though for different reasons, we affirm the
district court's dism ssal of the Hoekstras' § 1983 claim

ADA

The Hoekstras have also asserted a claim under the ADA
Rebecca' s condition makes it painful for her to use the stairs, and
so on the advice of her physical therapist, she requested her own
key to the elevator at her school. The elevator is actually a
lift, with no top, sides which reach approxi mately chest hei ght on
a child, and an open gate across the front. Rebecca had access to
the lift by informng an adult she needed to use it. Though the
date of her first request for her own key is in dispute, it
occurred no later than the first due process hearing, in March
1994. At that hearing, apparently in response to Rebecca's
request, the District clains it was in the process of establishing
criteria for safe and independent access to and operation of the
lift. The District developed this criteriainlate April 1994, and
gave Rebecca her own key on June 3, 1994. The HRO found the
initial denial of a personal |ift key to Rebecca was not a
violation of her right to a free appropriate public education.

The district court di sm ssed the Hoekstras' ADA cl ai mbecause,
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inter alia, it failed to find the District acted in bad faith or
exerci sed gross m sjudgnent in delaying Rebecca s acquisition of
the elevator key.® In Mpnahan v. State of Nebraska, this court
hel d that "either bad faith or gross m sjudgnent” nust be shown in
order to inpose liability under 8§ 504 of the Rehabilitation Act.
687 F.2d 1164, 1171 (8th GCr. 1982). I n Hei demann, this court
reaf firmed application of the Mpnahan standard to cases brought
under 8 504, which is a predecessor to the ADA. 84 F.3d at 1032.
The district court in this case, consistent with other district
court decisions in this circuit, applied the Mnahan standard to
t he ADA. Hoekstra, 916 F. Supp. at 948; see Fort Zummalt Sch.
Dist. v. Mssouri State Bd. of Educ., 865 F. Supp. 604, 607 & n.3
(E.D. M. 1994) (dismissing a 8 1983 claimalleging viol ations of
the ADA and 8§ 504 in part because "the parents have failed to
allege 'bad faith or gross negligence," which is required to
substantiate a 8 504 claim in the context of education," and
concl udi ng "the sane anal ysis applies ... under the ADA"); see al so
Brantley v. Independent Sch. Dist. No. 625, 936 F. Supp. 649, 654
(D. Mnn. 1996) (agreeing with the district court opinion in
Hoekstra and appl ying the Monahan standard to the ADA).

The Hoekstras urge that the ADA is nmeant to provide greater
protection for disabled individuals than is avail abl e under 8§ 504,
and therefore the ADA nust be interpreted nore broadly. This court
has held that enforcenment renedies, procedures and rights under
Title Il of the ADA are the sanme as under 8 504, and has
consistently applied §8 504 case |law to ADA cases. Al lison v.

®The district court also held that (1) the Hoekstras were
required to, and did not, exhaust their ADA clains under the |DEA
before bringing the ADA claim in federal court; and (2)
notw t hstandi ng the bad faith requirenent, the Hoekstras failed to
produce evidence of pretext to rebut the District's claimthat it
del ayed gi vi ng Rebecca an el evator key for safety reasons. Because
we determne that an ADA claimin this context requires a show ng
of bad faith or gross msjudgnent, and none was shown here, we
decline to reach these additional issues.
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Departnment of Corrections, 94 F.3d 494, 497 (8th Gr. 1996);
Pottgen v. M ssouri State High Sch. Activities Ass’n, 40 F.3d 926,
930 (8th Cir. 1994). In applying a bad faith/gross m sjudgnent
standard to 8 504, the Monahan court reasoned that such a standard
har noni zes the Education for Al Handi capped Children Act of 1975
(a predecessor to the EHA and the | DEA) and 8§ 504 by bal ancing "t he
rights of handicapped children, the responsibilities of state
educational officials, and the conpetence of courts to nake
judgnments in technical fields.” 687 F.2d at 1171. The Monahan
court gave deference to experts dealing with the special needs of
di sabl ed children, reasoning that 8 504 was not intended to create
general tort liability for educational nalpractice. Thi s
def erence, and the reasoning behind it, is as appropriate under the
ADA as it is under 8 504. Therefore, we hold that in the context
of educational services for disabled children, a showi ng of gross

m sjudgnent or bad faith on the part of school officials is
necessary to succeed on an ADA claim The Hoekstras have not made
such a showi ng, and therefore their ADA claimnust fail.
JUDGVENT AFFI RMVED.
A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH ClI RCUIT.



